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January 2010 

To: All Kitselas Members 

From: Mel Bevan 

 

Re: Community consultation, “DRAFT” Agreement in Principle 

This is the Ninth Book in the series of books that are being mailed to all Kitselas people.  The 

purpose is to make sure everyone has a clear understanding of what is contained in the AIP that we 

are working on and still negotiating.   

It must be absolutely clear that the AIP is NOT finished and will not be finished for at 

maybe another two years. It might be two years before we will be asking for a vote on an 

AIP.  The objective of these books is to make sure everyone is familiar with the Draft AIP, not 

only what it contains but how it is structured.  

This package covers Chapter 9 Roads and Chapter 10 Fisheries. 

We are mailing a package every month, until all 25 chapters are explained.  Each month will 

cover two Chapters, unless they are complex like the Taxation and Finance chapters. The 

packages are in book form and are yours to keep for future reference. Please review the 

packages, share them with family members, discuss it documents with others.   

If you have any questions about the documents feel free to write us, call us or drop in to the 

Treaty office and we will try to answer your questions. We will do our best to answer as clearly as 

we can any questions you may have with a Question and Answer sheet to be included with each 

mail out. If anyone has any questions that are not answered on the sheet, please let us know, and 

we will develop a new Question and Answer Sheet with your questions and we will try to answer 

them as best we can. 

We do not have the addresses of all Kitselas people, if there is any one you know of that is not 

receiving a package and would like to receive one, contact Holly. 

After this there are 4 books to go. 

For any questions or comments call:  

Holly Spencer: 

Phone:  250-635-8882 extension 242  

E-mail hspencer@kitselas.com 

Fax: 250-635-8793 

Mailing address: 4562 Queensway 

    Terrace, BC 

    V8G 3X6 

 

Or drop in and talk to Holly at the Treaty Office, 4562 Queensway in Terrace. 
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K i t s e l a s  D r a f t  A g r e e m e n t - i n - P r i n c i p l e  D i s c u s s i o n  P a p e r  

KITSELAS DISCUSSION PAPER 

CHAPTER 9 & 10 

 

Keep in mind, the Agreement-in-Principle is NOT finished and is still being 

negotiated.  All of the Chapters are still being negotiated.  Even though we have agreed to the 

provisions of the chapters, we are not bound by any agreements in any of the chapters.  We 

can still change our minds on anything in the AIP.  The purpose of these discussion papers is 

not only to inform everyone of what is in the AIP, but also to hear any concerns anyone may 

have on the content of the AIP. 

Chapter 9  is the Roads Chapter.  

We will not know what roads we will own and what roads the Province would own 

until after we have agreed to a land package.  At this time we do not know where the lands 

will be and roads will be serving the lands.   The Chapter lays out how the road systems will 

be managed.  The main corridor is highway 16 which includes power and telephone lines.  

There may be other corridors that BC will want to keep but it is all under negotiations until 

we get an agreement on lands. 

Chapter 10 is the Fisheries Chapter.  

The Fisheries Chapter is intended to set out the right to fish.   

The Fisheries Chapter is largely incomplete.  Since the beginning of 2008 the 

Government of Canada and the Department of Fisheries suspended negotiations in fisheries 

and we have not discussed fisheries at the Treaty table for over two years.  As we come 

closer to concluding negotiations on all of the other issues, our position is, Canada must 

reopen fisheries negotiations if we are to agree to an Agreement-in-Principle.  Canada has not 

given us a logical reason for suspending fisheries negotiations.  Fisheries negotiations have 

been suspended for all of the treaty table for all First Nations in British Columbia not just the 

Kitselas Table.  We will continue to negotiate all of the other issues but will not agree to an 

AIP that does not contain a fisheries agreement. 

Question and Answer sheets are included for each chapter in the package.  We have 

tried to answer most of the questions and there may be many more questions .  If anyone has 

any questions that are not answered on the sheet, please let us know,  and we will develop a 

new sheet with your questions and we will try to answer them as best we can. 

For any questions or comments call,  Holly at: 

Phone  250-635-8882 extension 242 or E-mail hspencer@kitselas.com  
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Chapter 9 

Roads and Public Utility and Railway Corridors 

Question & Answer Sheet 

This chapter explains the rules governing ownership and use of all roads within Kitselas 

Lands. It also explains the rules governing public utilities on Kitselas Lands 

Who owns Kitselas Roads 

All roads and public utility corridors on Kitselas lands will be owned by Kitselas. 

Who owns Crown Corridors? 

There is agreement that British Columbia will own Crown Corridors through our lands, 

but there is still no agreement on where those corridors are.  BC will own only those 

corridors that are listed in the treaty.  BC will consult with Kitselas if they propose a 

change of use with in a Crown Corridor. 

What happens if British Columbia no longer needs the corridor?  

British Columbia will transfer ownership of that part of corridor land to the Kitselas.  

Can British Columbia enter Kitselas Lands adjacent to the Crown Corridor? 

Yes, to protect and maintain roads and utilities works. British Columbia will submit a 

work plan to the Kitselas Nation or a Kitselas Village for approval. It will minimize time 

spent and damage caused, and will pay fair compensation for any interference with or 

damage to the lands.  

How will Kitselas Government be involved in the regulation of traffic and 

transportation on the Crown Corridor?  

On request, British Columbia will consult with  Kitselas o about roads near settled areas.  

Who regulates road access to the Crown Corridor?  

British Columbia has the right to regulate the location and design of intersecting roads 

including traffic signs and signals, and contributions to provincial costs.  

Can British Columbia regulate the height and location of structures immediately 

adjacent to the Crown Corridor?  

Yes, but only to protect the safety of highway and road users.  
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Does Kitselas Government have any responsibility for maintaining the Crown 

Corridor?  

No. This is a provincial responsibility.  

Can British Columbia take gravel from existing gravel pits on Kitselas Lands?  

British Columbia can, without charge, take gravel from gravel pits existing on Kitselas 

Lands but only for the construction and maintenance of the Kitselas Highway and 

secondary provincial roads. For some gravel pits, British Columbia will submit a gravel 

management plan to Kitselas for approval.  

Will the public have the right to use Kitselas roads?  

Yes, unless the Kitselas Government designates it as a private road. 

Does British Columbia have any responsibility for maintaining Kitselas roads?  

No. This is a Kitselas responsibility.  

Can the Kitselas Nation take gravel from Crown lands?  

The Kitselas Nation can, without charge, take gravel from natural deposits on Crown 

lands for public purposes on the same basis that British Columbia can take gravel from 

Kitselas Lands.  
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CHAPTER 9 – ROADS AND PUBLIC UTILITY AND RAILWAY CORRIDORS 

Crown Corridors 

1. All roads and public utility corridors on {TFN} First Nation Lands will be owned by the 

{TFN} First Nation. 

2. Crown Corridors as described in Appendix __ existing as of the Effective Date will not be 

part of {TFN} First Nation Lands.  [The width of Crown Corridors is 30 metres unless 

otherwise specified in Appendix x. ] 

Parties to review after land offer.  Dec/07 

 

3. Crown Corridors described in Appendix Y, the rights of way of which are presently 

part of {TFN} First Nation Reserve lands, will continue to be lands owned by 

{TFN} First Nation under the same terms and conditions. 

Parties to review after land offer.  Dec/07  (e.g. Hgw 16, CN through Kalum) 

 

CROWN CORRIDORS NO LONGER REQUIRED 

4. Where a Crown Corridor is contiguous to or forms the border of {TFN} First 

Nation Lands is closed and is no longer required for transportation or Public Utility 

purposes, Canada or British Columbia, as appropriate, will: 

a) advise {TFN} First Nation; and 

b) take reasonable efforts to negotiate the transfer of that land to {TFN} First 

Nation, on terms mutually acceptable. 

or  

Where a Crown Corridor is contiguous to or forms the border of {TFN} First Nation 

Lands and is no longer required for transportation or Public Utility purposes, Canada or 

British Columbia, as the case may be, will provide {TFN} First Nation with a right of 

first refusal to acquire, on mutually acceptable terms, that portion of the land adjacent to 

{TFN} First Nation Lands before otherwise disposing of the land. 

No agreement on duelling provisions (TFN-BC) Feb/08 

 

5. If British Columbia no longer requires any portion of a Crown Corridor passing through 

{TFN} First Nation Lands it will transfer the estate in fee simple, including the 

Subsurface Resources, for that portion of the Crown Corridor to the applicable {TFN} 

First Nation. 
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6. If a {TFN} First Nation acquires a portion of a Crown Corridor in accordance with 4, 

such parcel of land will be added to its {TFN} First Nation Lands upon that {TFN} First 

Nation becoming the owner of such parcel of land and Appendix x is deemed to be 

amended to reflect such addition to {TFN} First Nation Lands, unless the applicable 

{TFN} First Nation provides notice to British Columbia and Canada before the date of 

such transfer that such lands are not to be added to its {TFN} First Nation Lands. 

7. British Columbia will Consult with the {TFN} First Nation regarding new public utility 

or transportation related uses or major road construction within Crown Corridors adjacent 

to {TFN} First Nation Lands. 

Entry on {TFN} First Nation Lands Outside Crown Corridors 

8. In addition to the provisions of the Access Chapter, British Columbia, a Public Utility, or 

Railway, their employees, agents, contractors, or representatives may enter, cross and 

stay temporarily on TFN First Nation Lands at no cost for the purpose of undertaking 

works, including: 

a. constructing drainage works; 

b. carrying out normal or emergency repairs; 

c. maintaining slope stability; or 

d. removing dangerous Timber or other hazards 

where the work is necessary for constructing, operating, maintaining, repairing, 

replacing, removing or protecting Crown Corridors, Rights of Way, Railway works, 

Public Utility works or works located in a Right of Way.  

9. Unless otherwise agreed to by a {TFN} First Nation, Timber removed from its {TFN} 

First Nation Lands in accordance with paragraph 8 remain the property of that {TFN} 

First Nation. 

10. Upon the request of the applicable {TFN} First Nation, before British Columbia or a 

Public Utility commences any work referred to in paragraph 8, British Columbia or the 

Public Utility will deliver a work plan to that {TFN} First Nation describing the effect 

and extent of the proposed work on its {TFN} First Nation Lands to the affected {TFN} 

First Nation for approval, which will not be unreasonably withheld.  

11. If, within 30 days of the delivery of a work plan delivered in accordance with 10, a 

{TFN} First Nation does not approve the content of the work plan, either British 

Columbia or that {TFN} First Nation may refer the Disagreement to be finally 

determined by arbitration under Chapter X Dispute Resolution without having to proceed 

through Stages One and Two.  

12. Notwithstanding any other provision of the Final Agreement, British Columbia or a 

Public Utility may undertake works and take steps on {TFN} First Nation Lands that are 

urgently required in order to protect works constructed on Crown Corridors, or to protect 

individuals or vehicles using Crown Corridors. 
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13. British Columbia or a Public Utility will, as soon as practicable, notify the applicable 

{TFN} First Nation that it has undertaken works on its {TFN} First Nation Lands in 

accordance with 12. 

14. In undertaking works referred to in paragraph 8, the party undertaking the work will 

minimize the damage to and time spent on {TFN} First Nation Lands, and will pay 

compensation for any interference with or damage to {TFN} First Nation Lands that 

results from work undertaken by or on behalf of the party. 

15. British Columbia or the applicable {TFN} First Nation may refer a Disagreement in 

respect of compensation to be paid in accordance with paragraph 14 to be finally 

determined by arbitration under Chapter X Dispute Resolution without having to proceed 

through Stages One and Two. 

16. Any Interest granted or issued by a {TFN} First Nation in under this section prevails to 

the extent of an inconsistency with paragraphs 8 to 11, 14 or 15. 

Public Utilities 

17. {TFN} First Nation will issue the Public Utility Rights of Way identified in Appendix X 

on {TFN} First Nation Lands, as provided for in paragraphs x through y of the Lands 

Chapter. 

18. With the prior written approval of {TFN} First Nation, a Public Utility may extend or 

locate and install new distribution works on {TFN} First Nation Lands on substantially 

the same terms and conditions as contained in Appendix X [replacement tenures] where 

extended or new works are necessary to meet demand for service on or off {TFN} First 

Nations Lands. 

Subject to content of Appendix X 

11/06/09 

 

19. With the prior written approval of {TFN} First Nation, a Public Utility may extend or 

locate and install new transmission works on {TFN} First Nation Lands on substantially 

the same terms and conditions as contained in Appendix X [replacement tenures] where 

extended or new transmission works are necessary to meet demand for service on {TFN} 

First Nations Lands. 

Subject to content of Appendix X 

11/06/09 

 

20. {TFN} First Nation will not unreasonably withhold approval for works referred to in 

paragraphs 10 or 19. 

21. Nothing in paragraph 10 requires a Public Utility to obtain the approval of {TFN} First 

Nation for usual service extensions or connections to Public Utility works or to deliver 

and manage service to customers of a Public Utility. 
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22. {TFN} First Nation laws will not apply to the regulation of the business of a Public 

Utility, nor the planning, development, construction, repair, maintenance, operation or 

decommissioning of a Public Utility’s authorized works. 

23. Without affecting the generality of paragraph 22, {TFN} First Nation laws and {TFN} 

First Nation’s use or occupation of {TFN} First Nation lands will not impair or frustrate: 

a) a Public Utility’s authorized use or occupation of its Public Utility Right of Way 

or the Public Utility’s works located on its Public Utility Right of Way; or  

b) a Public Utility’s authorized use or occupation of {TFN} First Nation Lands or 

the Public Utility’s works located on {TFN} First Nation Lands 

24. Public Utility Rights of Way established after the Effective Date on or adjacent to {TFN} 

First Nation Lands will be subject to the provisions of the Final Agreement. 

25. [Notwithstanding paragraph x (the most limited interest for the shortest time possible - 

expropriation language),] where the Provincial Expropriating Authority is a Public 

Utility, the Public Utility will have the right to use and occupy the expropriated interest 

or estate, on substantially the same terms and conditions as contained in Appendix X 

[replacement tenures]. 

TFN PD BC to review 11/06/09 

 

Consultation Regarding Traffic Regulation 

26. Upon request of the {TFN} First Nation, British Columbia will Consult with the {TFN} 

First Nation with respect to existing regulation of traffic and transportation on a Crown 

Corridor that is adjacent to a settled area on {TFN} First Nation Lands. 

Access and Safety Regulation 

27. British Columbia will retain the authority to regulate all matters relating to: 

a) the location and design of intersecting roads giving access to Crown Corridors 

from {TFN} First Nation Lands, including: 

i) regulating or requiring signs, signals, or other traffic control devices on 

Crown Corridors, 

ii) regulating or requiring merging lanes, on ramps and off ramps, or 

iii) requiring contributions to the cost of the matters referred to in 

subparagraphs i) and ii); and 

b) the height and location of structures on {TFN} First Nation Lands immediately 

adjacent to Crown Corridors, only to the extent reasonably required to protect the 

safety of the users of Crown Corridors. 

28. Subject to provincial requirements, including those set out in paragraph 27, 

British Columbia will not unreasonably deny the {TFN} First Nation access to a 

Provincial Road from {TFN} First Nation Lands. 
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29. British Columbia will provide the {TFN} First Nation with any licence, permit or 

approval required under Provincial Law to join or cross a Provincial Road with a {TFN} 

First Nation Road if: 

a) the application for the required licence, permit or approval complies with 

Provincial Law, including the payment of any prescribed fees; and 

b) the intersecting {TFN} First Nation Road complies with standards established 

under Provincial Law for equivalent Provincial Roads. 

30. Subject to provisions of the Final Agreement, British Columbia will not zone or 

otherwise regulate land use on {TFN} First Nation Lands adjacent to Crown Corridors. 

31. Upon the request of British Columbia, the {TFN} First Nation will Consult with 

British Columbia on land use decisions relating to the development of its {TFN} First 

Nation Lands adjacent to Crown Corridors. 

Roads 

32. {TFN} First Nation Roads will be administered, controlled and maintained by the {TFN} 

First Nation. 

33. In accordance with the Access Chapter, unless otherwise designated as private, the 

{TFN} First Nation will allow public use of its {TFN} First Nation Roads. 

Gravel 

34. The {TFN} First Nation will have reasonable access at no cost, other than the cost of 

extraction, refinement and transportation, to sufficient quantities of Gravel and related 

aggregate materials from existing Gravel on provincial Crown lands in the vicinity of its 

{TFN} First Nation Lands to fulfill any obligations it may have to construct, maintain or 

repair roads or rights-of-way on its {TFN} First Nation Lands. 

35. British Columbia will have reasonable access at no cost, other than the cost of extraction, 

refinement and transportation, to sufficient quantities of Gravel and related aggregate 

materials from existing Gravel on {TFN} First Nation Lands. Gravel and related 

aggregate materials extracted from those sites will be used to fulfill any obligations 

British Columbia may have to construct, maintain or repair roads and public rights-of-

way. 

36. The Final Agreement will contain provisions for {TFN} First Nation and 

British Columbia to prepare gravel management plans in respect of paragraphs 34 and 35 

respectively. 
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Chapter 10 

Fisheries  

Question and Answer sheet 

This chapter is intended to set out Kitselas right to harvest salmon, non-salmon species 

of saltwater fish, bivalves, marine mammals and aquatic plants. It may also establish a 

role for Kitselas in managing these resources.  

What Purpose of the Fisheries Chapter? 

To provide certainty with respect to Kitselas rights to harvest fish and to participate in 

the management of the Kitselas fisheries area.  

Negotiations 

The entire Fisheries chapter is back under negotiations. As of April 1st 2008, Department 

of Fisheries does not have a mandate to seriously negotiate a Fisheries Package for 

Kitselas.  The earliest that DFO may have a package to offer of Kitselas is likely in the 

late fall of this year. 

 

What rights are being negotiated? 

 

Our position in the negotiations is for a treaty to guarantee our right to fish as we do now, 

not only for fish in the river but to continue harvesting seafood as we do today, we will 

not accept anything less then what we already have today.   

 

Our position is fish is a resource our people have always used to generate wealth and 

have use fish as a trade item and fish must be part of an economic package. 

 

Any treaty must include we have a guaranteed percentage of fish so that we could never 

be cut off from fishing for food when the salmon returns are very low. 

 

Will the Kitselas government be able to make laws to manage the Kitselas 

fisheries? 

 

Yes. The Kitselas Government will be able to make and enforce laws after treaty.  Clauses 

59 and 61 in the AIP state what the authority will be. 

 

Will Kitselas play a role in management of fisheries? 

 

Our position is that Kitselas must play a role in the management if fish and sea resource 

through not only a local Fisheries Management Committee but also a part in any regional 

management committees established on the Skeena River. 
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 Chapter 10 FISHERIES  

 GENERAL  

TFN: Fishing Area is 

identical to the original SOI. 

Nov/07 

CA PD [ ] For legal review.  

CA view that Fishing Area 

should be area of the 

specific FNs that will have 

Treaty. Nov/07 

1. {TFN} First Nation [and {TFN} First Nation Members/Members] have 

the right to harvest for Domestic Purposes Fish and Aquatic Plants in 

the {TFN} First Nation Fishing Area in accordance with the Final 

Agreement. 

   

AP ___ ___ Ks, Km 

CA/BC PD [ ] For legal 

review Dec/07  

2. The {TFN} First Nation Fishing Right is limited by measures 

necessary for conservation, and measures [authorized by legislation] 
necessary for public health or public safety.  

AP ___ ___ Ks, Km 

CA PD similar to 71 below. 

Dec/07  

BC PD [ ] Nov/07 

3. Where practical, the Minister will, in advance, discuss with or give 

notice to the {TFN} First Nation Government of proposed 

conservation, public health or public safety measures [authorized by 
legislation] that would require a {TFN} First Nation Harvest 

Document to be amended. 

AP CA, BC, Ks, Km, ___ 

Nov/07 

4. The {TFN} First Nation Fishing Right is held by {TFN} First Nation 

and cannot be alienated.  

AP CA, BC, Ks, Km, ___ 

Nov/07 

5. {TFN} First Nation and {TFN} First Nation Members have the right 

to Trade and Barter Fish and Aquatic Plants harvested under the 

{TFN} First Nation Fishing Right, among themselves or with other 

aboriginal people of Canada.  

TFN PD this clause.  Link 

to definition of “Domestic 

Purposes”-concern with 

“cannot be sold”.  CA/BC 

propose Nov/07 

6. [Fish and Aquatic Plants harvested for Domestic Purposes under the 

{TFN} First Nation Fishing Right cannot be sold.] 

AP ___ ___ Ks, Km 

BC/CA PD [ ] Nov/07 

7. [The {TFN} First Nation may sell fish caught for Domestic purposes in 
accordance with federal and provincial laws which allow the sale of fish 
caught for domestic purposes.] 
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AP CA, BC, Ks, Km, ___ 

Nov/07 

 

8. Harvesting of Fish and Aquatic Plants under the {TFN} First Nation 

Fishing Right will be conducted in accordance with the provisions of 

{TFN} First Nation Harvest Documents.  

AP CA, BC, Ks, Km, ___ 

Nov/07 

9. Unless otherwise provided for in a {TFN} First Nation Harvest 

Document, the {TFN} First Nation Fishing Right will be exercised 

within the {TFN} First Nation Fishing Area, in respect of all species 

of Fish and Aquatic Plants. 

 REASONABLE OPPORTUNITY 

TFN: need to have 

protection of our fishing 

sites or they will get fewer 

as time goes on. Fishing 

sites are land based. 

Fishing sites need to be 

owned by TFN.  

AP CA, BC, Ks, Km, ___ 

Nov/07 

10. The {TFN} First Nation Fishing Right will be exercised in a manner 

that does not interfere with authorized uses or Dispositions of 

provincial Crown land existing on the Effective Date or authorized in 

accordance with clause 11.  

 

AP CA, BC, Ks, Km, ___ 

Nov/07 

11. British Columbia may authorize uses of or Dispose of provincial 

Crown land and any authorized use or Disposition may affect the 

methods, times and locations of the harvest of Fish and Aquatic 

Plants under the {TFN} First Nation Fishing Right, provided that 

British Columbia ensures that those authorized uses or Dispositions 

do not deny {TFN} First Nation the reasonable opportunity to 

harvest Fish and Aquatic Plants in the {TFN} First Nation Fishing 

Area.  

AP CA, BC, Ks, Km, ___ 

Nov/07 

12. Upon six months notice by either Party, {TFN} First Nation and 

British Columbia will negotiate and attempt to reach agreement on a 

process to evaluate uses and Dispositions of provincial Crown land 

that have the potential to deny {TFN} First Nation the reasonable 

opportunity to harvest under the {TFN} First Nation Fishing Right in 

the {TFN} First Nation Fishing Area.  

AP ___, BC, Ks, Km, ___ 

Nov/07 

CA will circulate language 

similar to LT FA Fish 

13. Canada may use, authorize uses of, or dispose of federal Crown land, and 
any use, authorization of uses or disposition may affect the methods, 
times and locations of the {TFN} First Nation right to Harvest Fish and 
Aquatic Plants for Domestic Purposes, but Canada will not use, authorize 
uses of, or dispose of federal Crown land to an extent that would result in 
{TFN} First Nation being denied a reasonable opportunity to Harvest 
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language (17-21) Dec/07  Fish and Aquatic Plants within the Fish and Aquatic Plants Harvest Area 
under the {TFN} First Nation right to Harvest Fish and Aquatic Plants for 
Domestic Purposes. 

AP ___, BC, Ks, Km, ___ 

Nov/07 

 

14. The {TFN} First Nation Right to Harvest Fish and Aquatic Plants will be 
exercised in a manner that does not interfere with authorized uses or 
dispositions of federal Crown land existing as of the Effective Date or 
authorized in accordance with Error! Reference source not found.. 

AP ___, BC, Ks, Km, ___ 

Nov/07 

 

15. Canada will provide written notice to the {TFN} First Nation prior to 
making any decision with respect to a change in land use, authorized use 
or disposal of federal Crown land which is included in the Fish and 
Aquatic Plants Harvest Area that might adversely affect the {TFN} First 
Nation right to Harvest Fish and Aquatic Plants for Domestic Purposes, 
with the notice to include information about the proposed decision and 
such information as Canada may have in its possession about the 
potential adverse effect of the proposed decision on the {TFN} First 
Nation right to Harvest Fish and Aquatic Plants for Domestic Purpose.   

AP ___, BC, Ks, Km, ___ 

Nov/07 

 

16. Where the {TFN} First Nation has concerns about the proposed decision 
referred to in the notice provided under paragraph above on the basis that 
it might adversely effect the {TFN} First Nation right to Harvest Fish and 
Aquatic Plants for Domestic Purposes, the {TFN} First Nation will, 
within 45 calendar days of receiving the written notice from Canada 
referred to in paragraph Error! Reference source not found., provide 
written notice to Canada setting out a concise summary of its views, and 
the relevant facts. 

AP ___, BC, Ks, Km, ___ 

Nov/07 

 

17. Upon receiving notice from the {TFN} First Nation under paragraph 
above, Canada and the {TFN} First Nation will meet within 14 calendar 
days, or such other period of time as may be agreed to by the parties in 
writing, to discuss the proposed decision referred to paragraph Error! 

Reference source not found. and the potential adverse effect of that 
proposed decision on the {TFN} First Nation right to Harvest Fish and 
Aquatic Plants for Domestic Purposes and, where appropriate, negotiate 
and attempt to reach agreement with respect to the nature and extent of 
limitations on the {TFN} First Nation right to Harvest Fish and Aquatic 
Plants for Domestic Purposes in relation to that parcel of federal land. 

AP ___, BC, Ks, Km, ___ 

Nov/07 

 

18. If no agreement is reached within 60 days of the first meeting of the 
parties referred to in paragraph above, or such other period of time as 
may be agreed to by the parties in writing, Canada may give the {TFN} 
First Nation 30 days written notice of its intent to change the use of the 
land, authorize the use of or dispose of the parcel of federal Crown land. 

AP ___, BC, Ks, Km, ___ 19. Within 30 days of delivery of the written notice referred to in paragraph 
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Nov/07 

 

above, the {TFN} First Nation or Canada may refer a dispute relating to 
the nature and extent of proposed measures to mitigate any potential 
adverse effect on the {TFN} First Nation right to Harvest Fish and 
Aquatic Plants for Domestic Purposes arising out of the proposed change 
in use or disposition of a parcel of federal land to the dispute resolution 
process set out in the Dispute Resolution chapter. 

AP ___, BC, Ks, Km, ___ 

Nov/07 

 

20. Canada agrees not to change the use of land, authorize the use of, or 
dispose of a parcel of federal land until the expiration of the 30 days 
notice period referred to in paragraph 18, or, where a dispute has been 
referred to dispute resolution in accordance with paragraph above, until 
the completion of that process. 

AP __, __, Ks, Km, ___ 

Nov/07 

CA PD [ ] Dec/07 

21. The Minister will retain authority [and responsibility] for managing 

and conserving Fish, Aquatic Plants, and Fish habitat and will 

exercise that authority in a manner that is consistent with the Final 

Agreement.  

TFN: propose alternate.  

Prefer to state in positive 

i.e. “as provided under 

TFN Law”- under review 

by CA.  Nov/07 

22. All {TFN} First Nation Members may exercise the {TFN} First Nation 

Fishing Right under the Final Agreement except as otherwise provided 

under a {TFN} First Nation Law. 

Or  

All {TFN} First Nation Members may exercise the {TFN} First Nation 

Fishing Right in accordance with the Final Agreement and {TFN} First 

Nation Law. 

AP ___ ___ Ks, Km 

CA is reviewing Nov/07 

23. If a vessel normally used for commercial purposes in tidal waters is 

used to harvest Fish or Aquatic Plants under the {TFN} First Nation 

Fishing Right, it must be a vessel that has been designated by the 

{TFN} First Nation. 

AP CA, BC, Ks, Km, ___ 

Nov/07 

24. Nothing in the Final Agreement is intended to alter the application of 

Federal or Provincial Law in respect of foreign fishing vessels in 

Canadian waters.  

AP CA, BC, Ks, Km, ___ 

Nov/07 

25. Where a {TFN} First Nation Member or a person designated under 

paragraph 63 is Harvesting Fish or Aquatic Plants under the {TFN} 

First Nation Fishing Right, the {TFN} First Nation Member or a 

person designated will not be required to have federal or provincial 

fishing licenses to Harvest Fish and Aquatic Plants under the {TFN} 

First Nation Fishing Right. 

AP CA, BC, Ks, Km, ___ 26. Neither Canada nor British Columbia will charge a fee for a {TFN} 
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Nov/07 First Nation Harvest Document, or any management fee or landing 

fee in respect of fisheries authorized by a {TFN} First Nation Harvest 

Document.  

AP___, BC, Ks, Km, ___ 

Nov/07 

CA-Legal review Nov/07 

27. The Final Agreement will not be construed to provide a proprietary 

right in Fish or Aquatic Plants to any of the Parties.  

Or 

The Final Agreement does not alter Federal or Provincial Laws in respect of 

proprietary interest in Fish or Aquatic Plants. 

AP CA, BC, Ks, Km, ___ 

Nov/07 

28. Nothing in the Final Agreement will preclude:  

(a) {TFN} First Nation Members/Members from harvesting Fish and 

Aquatic Plants under a licence, permit or other document issued 

under a Federal or Provincial Law, or as otherwise authorized under 

Federal or Provincial Law;  

(b) {TFN} First Nation from concluding agreements that are in 

accordance with Federal and Provincial Law with other aboriginal 

groups with respect to designations to harvest Fish and Aquatic 

Plants; or 

(c) {TFN} First Nation Members/Members from being designated by 

another aboriginal group to harvest Fish and Aquatic Plants under 

federal or provincial arrangements with that aboriginal group.  

AP CA, BC, Ks, Km, ___ 

Nov/07 

29. {TFN} First Nation will provide catch data and other information 

related to Fish and Aquatic Plants harvested under the {TFN} First 

Nation Fishing Right as required by {TFN} First Nation Harvest 

Documents or Federal or Provincial Law.  

 {TFN} FIRST NATION ALLOCATIONS 

AP CA, BC, Ks, Km, ___ 

Nov/07 

30. The Final Agreement will provide for the {TFN} First Nation Fishing 

Right Allocations as set out in Appendix A.  

AP CA, BC, Ks, Km, ___ 

Nov/07 

31. Prior to Final Agreement, the Parties may establish further {TFN} 

First Nation Fishing Right allocations for species not included in 

Appendix A. 

TFN: May not be needed.  

Under review by TFN 

What happens if there is a 

major increase in stocks? 

32. In any year in which the Minister determines, in respect of a stock or 

species of Fish or Aquatic Plants for which there is a {TFN} First 

Nation Allocation expressed as a fixed number, that the quantity of 

that stock or species that is available for harvest  
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Do our numbers go up? Is 

this for conservation 

purposes? Provide for 

equality with other FN 

users.  

Canada proposed alternate 

and seeks to discuss at 

FTWG meeting. TFN PD 

Dec/07 

(a) is not sufficient to meet all anticipated allocations from that stock 

or species for food, social or ceremonial purposes, the Minister may 

reduce any one or more of the allocations for that year. 

(b) Is more than sufficient for all food Social and ceremonial purposes 

the Minister may increase any one or more of the allocations for that 

year 

Or 

[In any year where the Minister determines that the quantity of a stock or 

species of Fish or Aquatic Plant that is available for harvest is not 

sufficient to meet all anticipated allocations from that stock or species to 

{TFN} First Nations and other aboriginal groups for Domestic Purposes, 

the Minister will take into account any written recommendations from the 

Joint Fisheries Committee and may reduce any one or more of those 

allocations for that year.] 

CA PD Dec/07 

 

33. [Where, under clause 32, the Minister wishes to reduce a {TFN} First 

Nation Allocation, the Minister will inform the TFN First Nation and 

the Joint Fisheries Committee of the proposed reduction and, if time 

permits, will take into account any written recommendations on the 

proposed reduction received from the Joint Fisheries Committee 

before implementing the reduction.] 

CA 23-26 UR Nov/07  

Canada proposed alternate 

and seeks to discuss at 

FTWG meeting. TFN PD 

Dec/07 

34. Where under clause 33, the Minister reduces a {TFN} First Nation 

Allocation, the Minister will give reasons in writing for the reduction 

to {TFN} First Nation and the Joint Fisheries Committee.  

Or  

[In the event that the Minister does not follow the recommendations from the 

Joint Fisheries Committee referred to in paragraph 32 the Minister will 

give reasons in writing for any reduction in the {TFN} Allocation.] 

CA UR Nov/07 

 

35. The Parties agree that the issue of the {TFN} First Nation Fishing 

Right as it applies to marine mammals will be addressed prior to the 

Final Agreement. 

 ALLOCATION TRANSFER 

CA/BC PD Dec/07 36. [Prior to the Final Agreement, the Parties will establish a mechanism to 
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 transfer an allocation from the {TFN} First Nation Fishing Right 
allocation to the {TFN} First Nation Harvest Agreement or from the 
{TFN} First Nation Harvest Agreement to the {TFN} First Nation 
Fishing Right allocation.] 

CA will provide alternate 

language for the section 

Nov/07 

OVERAGES AND UNDERAGES  

AP ___ BC, Ks, Km, ___ 

Nov/07 

37. The Minister and {TFN} First Nation will endeavor to minimize any 

overages or underages for {TFN} First Nation Allocations in each 

year and to minimize the accumulation of overages and underages 

through adjustments to the {TFN} First Nation annual harvest in 

successive years.  

AP ___ BC, Ks, Km, ___ 

Nov/07 

38. The {TFN} First Nation Fisheries Operational Guidelines describe 

the process, timing and data sources for calculating overages and 

underages.  

AP ___ BC, Ks, Km, ___ 

Nov/07 

39. Unless Canada and {TFN} First Nation agree otherwise, the 

determination of overages and underages described in the {TFN} 

First Nation Fisheries Operational Guidelines will be consistent with 

the principles described in Appendix B.  

CA is reviewing this section 

Nov/07 

HARVEST OF SURPLUS SALMON  

AP CA, BC, Ks, Km, ___ 

Dec/07 

40. In any year the Minister may determine whether there is a surplus of 

a stock or a species of salmon that return to spawn in the {TFN} First 

Nation Fishing Area the size of the surplus and who may harvest that 

surplus. 

CA PD: repeats provisions 

74 i, j, & k. TFN prefer to 

keep. Dec/07 

41. [The Joint Fisheries Committee may: 

a. recommend to the Minister procedures for the identification 

of a surplus and terms and conditions for the Harvest of the surplus; 

and 

b. recommend to the Minister on the size and disposition of the 

surplus.] 

Canada proposed. TFN 

propose referencing JFC 

process. Discuss at FTWG. 

Dec/07 

42. [After considering the recommendations of the Joint Fisheries Committee 
under 83(i), 83(j),  and 83(k), the Minister, on a timely basis, will either: 

a. issue a licence to the {TFN} First Nation to Harvest some or 

all of the surplus based on the recommendations of the Joint 

Fisheries Committee on reaching agreement with {TFN} First Nation 



Without Prejudice For Discussion Purposes Only  

 Tsimshian First Nations Treaty Table 

 DRAFT AIP 

 

Draft #32A  April 7,  2009  Page 8 of 30 

               Changes noted (dd/mm/yy) Canada = Bold Italics BC = Italics Tsimshian = Bold 

 Ks = Kitselas Km = Kitsumkalum Ma = Metlakatla Gt = Gitga’at KX = Kitasoo/Xaixais 

in respect of the terms and conditions of the harvest, or 

b. provide written reasons for not issuing a licence or for 

issuing a licence that varies from the recommendations of the Joint 

Fisheries Committee.] 

Or  

The Minister may authorize {TFN}First Nation to harvest some or all of a 

surplus of salmon that returns to spawn in the {TFN}First Nation 

Fishing Area on reaching agreement with {TFN}First Nation in respect 

of: 

a) the terms and conditions of the harvest; and 

b) whether all or part of the harvest will be included in the calculation of 

underages. 
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 PROCESS FOR NON-ALLOCATED SPECIES  

CA PD [ ] until Final 

Agreement negotiations.  

Need to understand species 

involved & process. Nov/07 

 

43. For the purposes of this chapter,  

(a) “Non-Allocated Species” means a species of Fish or Aquatic Plant 

for which a {TFN} First Nation Allocation has not been established 

under this Agreement;  

(b) “Basic Harvest Entitlement” for a Non-Allocated Species means 

{TFN} First Nation average annual harvest, expressed as:  

(i) a defined harvest quantity or quota;  

(ii) a harvest quantity or quota determined by the use of a formula; 

or  

(iii) a harvest quantity or quota determined by the use of a formula 

with respect to a defined harvest area within the {TFN} First Nation 

Fishing Area[, for that species for Domestic Purposes, over the Base 
Period for that Non-Allocated Species, as may be determined by 
arbitration under clauses 50 through 57];  

(c) [“Base Period” for a Non-Allocated Species means a period of Y 
calendar years immediately preceding the date of a proposal made under 
clause 45 for the establishment of a {TFN} First Nation Allocation for 
the Non-Allocated Species, or such other period as the Minister and 
{TFN} First Nation may agree.]  

AP CA, BC, Ks, Km, ___ 

Nov/07 

44. Fish and Aquatic Plants for which there is no {TFN} First Nation 

Fishing Right Allocation established under the Final Agreement may 

be harvested for Domestic Purposes under the {TFN} First Nation 

Fishing Right in accordance with the {TFN} First Nation Harvest 

Document. 

AP CA, BC, Ks, Km, ___ 

Nov/07 

45. The Minister or {TFN} First Nation may propose the establishment 

of a {TFN} First Nation Allocation for a Non-Allocated Species by 

providing the other Parties with a written proposal and providing a 

copy of the proposal to the Joint Fisheries Committee.  
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AP CA, BC, Ks, Km, ___ 

Nov/07 

 

CA PD (a) see clause 34 

above. Dec/07 

46. Where, under clause 45, the Minister or {TFN} First Nation proposes 

the establishment of a {TFN} First Nation Allocation for a Non-

Allocated Species under the {TFN} First Nation Fishing Right, the 

Joint Fisheries Committee will consider the proposal, taking into 

account:  

(a) Base Period information on the harvests by {TFN} First Nation of 

that Non-Allocated Species for Domestic Purposes;  

(b) contemporary {TFN} First Nation needs for Domestic Purposes; 

(c) measures necessary for conservation, including the impact of those 

measures on the harvests by {TFN} First Nation of that Non-

Allocated Species for Domestic Purposes;  

(d) harvests for management of that Non-Allocated Species;  

(e) other harvests of that Non-Allocated Species for food, social or 

ceremonial purposes;  

(f) the impact of commercial and recreational fisheries on harvests by 

{TFN} First Nation of that Non-Allocated Species for Domestic 

Purposes; and  

(g) other relevant information.  

AP CA, BC, Ks, Km, ___ 

Nov/07 

47. Where all representatives of the Joint Fisheries Committee agree, the 

Joint Fisheries Committee may recommend to the Parties that 

studies, in respect of the information referred to in clause 46, be 

conducted to assist the representatives in reaching agreement on a 

recommendation.  

AP CA, BC, Ks, Km, ___ 

Nov/07 

48. Where all representatives of the Joint Fisheries Committee agree on 

a recommendation for a {TFN} First Nation Allocation for a Non-

Allocated Species, the Joint Fisheries Committee will notify the 

Parties of that recommendation.  

AP CA, BC, Ks, Km, ___ 

Nov/07 

49. Where, six months after receipt of a proposal under clause 45, the 

Joint Fisheries Committee has not agreed on recommendations for a 

{TFN} First Nation Allocation, the Joint Fisheries Committee will 

notify the Parties that they are unable to agree on a recommendation.  

CA proposed –PD 

Arbitrated Allocation 

section below.  Dec/07 

Prior to the Final Agreement the Parties will negotiate a process to establish 

{TFN} First Nation Allocations where the Parties are unable to reach 

agreement. 

CA PD this section until 

Final Agreement 

ARBITRATED {TFN} FIRST NATION ALLOCATON  
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negotiations.  See clause 

above.  TFN seek 

clarification of CA concern 

with the proposed process 

set out below. Dec/07 

AP ___, BC, Ks, Km, ___ 

Nov/07 

50. [Where a proposal is made under clause 45 to establish a {TFN} First 

Nation Allocation for a Non-Allocated Species and the Minister and 

{TFN} First Nation have not agreed to a {TFN} First Nation 

Allocation for that Non-Allocated Species within one year after the 

proposal, the Basic Harvest Entitlement for that Non-Allocated 

Species will be finally determined by arbitration, under the Dispute 

Resolution chapter, without proceeding through Stages One and 

Two.] 

AP ___, BC, Ks, Km, ___ 

Nov/07 

51. [Where the Minister and {TFN} First Nation agree with the 

recommendation of the Joint Fisheries Committee for studies, the 

Parties may agree to extend the time period referred to in clause 40 

or 41 to allow for the completion of the studies referred to in clause 

47.] 

AP ___, BC, Ks, Km, ___ 

Nov/07 

52. [The Minister or {TFN} First Nation may request that an arbitrator 

describe a Basic Harvest Entitlement for a Non-Allocated Species 

under the {TFN} First Nation Fishing Right as a defined harvest 

quantity or quota, or a harvest quantity or quota determined by the 

use of a formula, or a harvest quantity or quota determined by the 

use of a formula in respect of a defined harvest area within the 

{TFN} First Nation Fishing Area.] 

AP ___, BC, Ks, Km, ___ 

Nov/07 

53. [In an arbitration referred to in clause 50, the arbitrator will take 

into account the factors set out in clause 46.]  

AP ___, BC, Ks, Km, ___ 

Nov/07 

54. [In an arbitration referred to in clause 50, the arbitrator will 

determine the Basic Harvest Entitlement within a period of not more 

than one year.]  

AP ___, BC, Ks, Km, ___ 

Nov/07 

55. [An arbitrator may extend the time period referred to in clause 45 to 

allow for the completion of studies referred to in clause 47.]  

AP ___, BC, Ks, Km, ___ 

Nov/07 

56. [Where an arbitrator determines the Basic Harvest Entitlement for a 

species, the Minister and {TFN} First Nation will, as soon as 

practicable, negotiate and attempt to reach agreement on the {TFN} 

First Nation Allocation for that species.]  

BC to review Nov/07 57. If, six months after an arbitrator provides a decision to the Parties under 
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clause 41, the Parties have not agreed on the {TFN} First Nation 
Allocation for that Non-Allocated Species, the {TFN} First Nation 
Allocation for that Non-Allocated Species is the Basic Harvest 
Entitlement times 1.25. 
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CA is reviewing this section 

Nov/07 

AMENDMENT TO THE FINAL AGREEMENT  

AP ___, BC, Ks, Km, ___ 

Nov/07 

CA can agree to MNA-

pending agreement to 

provisions above. Nov/07 

58. Where the Minister and {TFN} First Nation agree in writing to the 

{TFN} First Nation Allocation for a Non-Allocated Species, or a 

{TFN} First Nation Allocation for a Non-Allocated Species is 

determined under clause 48, the Parties will amend this Agreement, 

in accordance with clause ? of the Amendment chapter, to include 

the {TFN} First Nation Allocation in this Agreement. 

 POWER TO MAKE LAWS  

AP CA, BC, Ks, Km, ___ 

Nov/07 

59. {TFN} First Nation Government may make laws in respect of:  

(a) the designation of individuals and vessels to harvest Fish and 

Aquatic Plants under the {TFN} First Nation Fishing Right; and  

(b) the distribution among {TFN} First Nation Members and non-

Members of Fish and Aquatic Plants harvested under the {TFN} 

First Nation Fishing Right; and  

(c) other Fish and Aquatic Plant matters as set out in the Final 

Agreement. 

AP CA, BC, Ks, Km, ___ 

Nov/07 

60. {TFN} First Nation Law made under clause 59 prevails to the extent 

of a Conflict with a Federal or Provincial Law. 

AP CA, BC, Ks, Km, ___ 

Nov/07 

61. {TFN} First Nation Government may make laws in respect of:  

(a) the designation of individuals and vessels by {TFN} First Nation to 

harvest Fish and Aquatic Plants under fishing licences that are issued 

to {TFN} First Nation but that are not {TFN} First Nation Harvest 

Documents;  

(b) the documentation of those persons designated by the {TFN} First 

Nation Government who may Harvest Fish and Aquatic Plants under 

the Final Agreement  and vessels designated by {TFN} First Nation; 

and  

(c) the Trade and Barter by {TFN} First Nation Members of Fish and 

Aquatic Plants harvested under the {TFN} First Nation Fishing 

Right; and  

(d) other Fish and Aquatic Plant matters as set out in the Final 

Agreement. 

AP CA, BC, Ks, Km, ___ 

Nov/07 

62. A Federal or Provincial Law prevails to the extent of a Conflict with 

a {TFN} First Nation Law made under clause 61. 
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 DESIGNATION 

AP CA, BC, Ks, Km, ___ 

Nov/07 

63. Where a {TFN} First Nation Allocation for a species of Fish or 

Aquatic Plants has been established under this Agreement, {TFN} 

First Nation may designate individuals other than {TFN} First 

Nation Members to harvest that species of Fish or Aquatic Plants 

under the {TFN} First Nation Fishing Right. 

Under review by TFN may 

address in governance. 

Dec/07 

64. {TFN} First Nation may not designate individuals who are not {TFN} 

First Nation Members to harvest a species of Fish or Aquatic Plants 

under the {TFN} First Nation Fishing Right where no {TFN} First 

Nation Allocation for that species has been established under this 

Agreement. 

 DOCUMENTATION  

AP CA, BC, Ks, Km, ___ 

Nov/07 

65. {TFN} First Nation Governments will issue documentation to 

individuals who harvest and commercial vessels used in the harvest 

of Fish and Aquatic Plants. 

AP CA, BC, Ks, Km, ___ 

Nov/07 

66. Documentation issued under clause 65 will:  

(a) be in the English language, which version is authoritative and, at 

the discretion of {TFN} First Nation, in Sm’alygx; 

(b) in the case of an individual, include the name and address of the 

individual;  

(c) in the case of a vessel, where such documentation is required, 

include the vessel identification, and the identification of the name of 

the operator of the vessel; and 

(d) meet any other requirements set out in the {TFN} First Nation 

Harvest Documents and the Fisheries Operational Guidelines. 

 {TFN} FIRST NATION HARVEST DOCUMENTS    

AP CA, BC, Ks, Km, ___ 

Dec/07 

 

67. Each year, or periodically for those fisheries matters managed by 

British Columbia, the Minister will issue one or more {TFN} First 

Nation Harvest Documents on a timely basis to {TFN} First Nation in 

respect of the {TFN} First Nation Fishing Right. A {TFN} First 

Nation Harvest Document will be consistent with the Final 

Agreement. 

AP CA, BC, Ks, Km, ___ 

Nov/07 

68. {TFN} First Nations will notify those individuals who Harvest Fish 

and Aquatic Plants under the {TFN} First Nation Fishing Right of 
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the provisions of the Harvest Documents. 
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CA proposed additions. 

TFN PD (c), (d), (e) & (f).  

Parties to review.  CA PD 

[authorized by legislation] 

CA to review (b) in return 

for acceptance of  (d), (e) & 

(f).  CA to review whether 

last phrase of (d) is 

required. Dec/07 

 

 

69. Where the Minister issues a {TFN} First Nation Harvest Document, 

the Minister will take into account:  

(a) conservation measures and the availability of fisheries resources; 

(b) that the {TFN} First Nation Fishing Right is a priority over 
commercial, sport and other fishery users;  

(c) the recommendations on the provisions of {TFN} First Nation 

Harvest Documents and the {TFN} First Nation Annual Fishing Plan 

that the Minister has received in a timely way from the Joint 

Fisheries Committee;  

(d) [utilization of the fisheries resources for the benefit of all Canadians; 

(e) efficient and effective harvesting of fisheries resources;  

(f) requirements for integration and efficient management of all fisheries;]  

(g) accepted scientific procedures for management of fisheries 

resources; 

(h) measures [authorized by legislation] necessary for public health or 

public safety; and  

(i) other fisheries management related matters as considered 

necessary by the  Minister. 

CA PD “vary” Dec/07 70. The Minister will provide written reasons to {TFN} First Nation and 

the Joint Fisheries Committee if the provisions of a {TFN} First 

Nation Harvest Document [vary/has significant differences] from:  

(a) the provisions that the Joint Fisheries Committee recommended to 

the Minister for inclusion in the {TFN} First Nation Harvest 

Document; or  

(b) a written recommendation in respect of the {TFN} First Nation 

Harvest Document under clause 86.  

AP CA, BC, Ks, Km, ___ 

Nov/07 

71. Where the Minister amends a {TFN} First Nation Harvest 

Document, the Minister will:  

(a) give notice to;  

(b) provide written reasons to; and  

(c) where practicable, discuss those amendments in advance with 

{TFN} First Nation and the Joint Fisheries Committee. 

AP CA, BC, Ks, Km, ___ 

Nov/07 

72. Where special circumstances make it impracticable to discuss an 
amendment with {TFN} First Nation  First Nation or the Joint Fisheries 
Committee under clause 71, the Minister: 

(a) may amend the {TFN} First Nation Harvest Document without 
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receiving recommendations from the Joint Fisheries Committee; and 

(b) will notify the Joint Fisheries Committee and {TFN} First Nation as 
soon as practicable of the amendment and the reasons for the amendment. 
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TFN proposed, CA to 

review Dec/07 

73. [Where the Minister fails to deliver a Harvest Document in a timely 

manner/x number of days, the existing Harvest Document will be the 

{TFN} First Nation Harvest Document until replaced.] 

 {TFN} FIRST NATION ANNUAL FISHING PLAN  

AP CA, BC, Ks, Km, ___ 

Dec/07 

 

74. Every year, or periodically for those fisheries matters managed by 

British Columbia, {TFN} First Nation will develop a {TFN} First 

Nation Annual Fishing Plan for the harvest under the {TFN} First 

Nation Fishing Right of Non-Allocated Species of Fish and Aquatic 

Plants, and species for which there is a {TFN} First Nation 

Allocation. 

AP CA, BC, Ks, Km, ___ 

Nov/07 

75. A {TFN} First Nation Annual Fishing Plan will include, as 

appropriate, {TFN} First Nation preferences as to:  

(a) the stocks or species of Fish and Aquatic Plants to be harvested 

and, where appropriate, the amounts;  

(b) a description of the Fish and Aquatic Plants to be harvested;  

(c) the species, locations and timing of the harvest of Intertidal 

Bivalves;  

(d) the location and timing of harvests;  

(e) the method of harvest, the size, type, identification, marking, and 

quantity of fishing gear and the manner in which it may be used;  

(f) the monitoring and reporting of harvest;  

(g) {TFN} First Nation enforcement activities;  

(h) other matters as may be required for {TFN} First Nation Harvest 

Documents; and  

(i) other matters in respect of {TFN} First Nation fisheries. 

TFN to review Nov/07 76. Each year, {TFN} First Nation will provide a {TFN} First Nation 

Annual Fishing Plan to the Joint Fisheries Committee and to British 

Columbia in a timely way. 

 JOINT FISHERIES MANAGEMENT COMMITTEE  

TFN to review-concern that 

BC is not involved in the 

JFMC.  CA reviewing (b) 

and (d). Dec/07 

77. On the Effective Date, [the Parties/Canada and the {TFN} First 

Nation] will establish a Joint Fisheries Management Committee to 

facilitate cooperative assessment, planning, and management of:  

(a) the exercise of the {TFN} First Nation Fishing Right;  

(b) Enhancement Initiatives and Stewardship Activities by {TFN} First 
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Nation;  

(c) monitoring and enforcement activities in respect of {TFN} First 

Nation fisheries;  

(d) environmental protection activities associated with Fish and Fish 
habitat related to the {TFN} First Nation Fishing Right; and  

(e) other matters as the Parties may agree. 



Without Prejudice For Discussion Purposes Only  

 Tsimshian First Nations Treaty Table 

 DRAFT AIP 

 

Draft #32A  April 7,  2009  Page 20 of 30 

               Changes noted (dd/mm/yy) Canada = Bold Italics BC = Italics Tsimshian = Bold 

 Ks = Kitselas Km = Kitsumkalum Ma = Metlakatla Gt = Gitga’at KX = Kitasoo/Xaixais 

See CA proposed language 

in GP 58-62.  If these 

agreed, CA could delete 

references to “publicly 

available”. Dec/07 

78. Subject to federal and provincial access to information and privacy 

legislation, [the Parties/Canada and the {TFN} First Nation] will 

provide each other with access to information reasonably necessary 

to enable the Joint Fisheries Committee to carry out its functions and 

activities. 

TFN to review-concern that 

BC is not involved in the 

JFMC.  Dec/07 

79. The Joint Fisheries Committee will consist of one representative 

from [each Party/Canada and the {TFN} First Nation], but additional 

individuals may participate in meetings to support or assist a 

representative.  

CA/BC: PD. TFN to 

review-concern that BC is 

not involved in the JFMC.  

Dec/07 

80. [Canada may choose not to attend Joint Fisheries Committee 

meetings on fisheries matters managed by British Columbia.] 

CA/BC: PD. TFN to 

review-concern that BC is 

not involved in the JFMC.  

Dec/07 

81. [British Columbia may choose not to attend Joint Fisheries 

Committee meetings on fisheries matters managed by Canada.] 

AP CA, BC, Ks, Km, ___ 

Nov/07 

CA reviewing (c) Dec/07 

82. In facilitating cooperative activities and functions under clause 77, 

the Joint Fisheries Committee may:  

(a) discuss information for proposed new emerging commercial 

fisheries and other fisheries that may be conducted in {TFN} First 

Nation Territory or that could significantly affect the {TFN} First 

Nation Fishing Right;  

(b) discuss information that is related to measures necessary for 

conservation, public health or public safety that could significantly 

affect the {TFN} First Nation Fishing Right;  

(c) discuss information related to proposed Enhancement Initiatives in 

the {TFN} First Nation Fishing Area;  

(d) arrange for the collection and exchange of data on fisheries;  

(e) discuss possible provisions for a {TFN} First Nation Annual 

Fishing Plan or {TFN} First Nation Harvest Documents before 

{TFN} First Nation develops a {TFN} First Nation Annual Fishing 

Plan;  

(f) review a {TFN} First Nation Annual Fishing Plan;  

(g) review proposals by {TFN} First Nation for Enhancement 

Initiatives;  

(h) communicate with other advisory bodies in respect of matters of 



Without Prejudice For Discussion Purposes Only  

 Tsimshian First Nations Treaty Table 

 DRAFT AIP 

 

Draft #32A  April 7,  2009  Page 21 of 30 

               Changes noted (dd/mm/yy) Canada = Bold Italics BC = Italics Tsimshian = Bold 

 Ks = Kitselas Km = Kitsumkalum Ma = Metlakatla Gt = Gitga’at KX = Kitasoo/Xaixais 

mutual interest;  

(i) exchange information on issues related to international 

arrangements that could significantly affect the {TFN} First Nation 

Fishing Right; and  

(j) carry out other functions and activities as the Parties may agree. 
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AP CA, BC, Ks, Km, ___ 

Nov/07 

CA reviewing  Dec/07 

83. The Joint Fisheries Committee may discuss and make 

recommendations to the Parties regarding: 

(a) {TFN} First Nation fisheries for Non-Allocated Species and {TFN} 

First Nation Allocations;  

(b) the management and harvesting of Fish in the {TFN} First Nation 

Fishing Area;  

(c) the management and harvesting of Fish outside the {TFN} First 

Nation Fishing Area that could significantly affect harvesting under 

the {TFN} First Nation Fishing Right;  

(d) the management and protection of Fish habitat;  

(e) Enhancement Initiatives and Stewardship Activities conducted by 

{TFN} First Nation in {TFN} First Nation Territory;  

(f) overages and underages;  

(g) in-season amendments to {TFN} First Nation Harvest Documents;  

(h) the provisions for {TFN} First Nation Harvest Documents, taking 

into account, among other things, provisions related to:  

(i) matters set out in a {TFN} First Nation Annual Fishing Plan, 

where {TFN} First Nation First Nation gives the {TFN} First Nation 

Annual Fishing Plan to the Joint Fisheries Committee in a timely 

way; 

(ii) measures for establishing harvest amounts for a Non-Allocated 

Species in any given year; 

(iii) access to a specific stock; and 

(iv) other measures for the harvest and management of Fish; 

(i) procedures for the identification of surplus Salmon and terms and 

conditions for harvests of surplus Salmon;  

(j) the size and disposition of surplus Salmon;  

(k) the harvest of surplus Salmon; and  

(l) other matters that could significantly affect harvesting under the 

{TFN} First Nation Fishing Right. 

AP CA, BC, Ks, Km, ___ 

Nov/07 

84. The Joint Fisheries Committee will establish its own operating 

procedures and the Parties will set them out in the {TFN} First 

Nation Fisheries Operational Guidelines. 

AP CA, BC, Ks, Km, ___ 

Nov/07 

85. The Joint Fisheries Committee representatives will seek to operate 

by consensus.  
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AP CA, __, Ks, Km, ___ 

Nov/07 

TFN reviewing-Concern 

that BC not part of JFMC. 

Dec/07 

86. If the Joint Fisheries Committee has not been able to reach 

agreement on a recommendation or is unable to convene due to 

special circumstances, [any Party/Canada or the {TFN} First Nation] 

may submit its written recommendations to the Minister and will 

provide a copy to the other Parties. 

CA PD Nov/07 

 

87. [The Minister will provide written reasons to {TFN} First Nation and the 
Joint Fisheries Management Committee, where a decision by the Minister 
varies from a recommendation of the Joint Fisheries Management 
Committee.]  

CA PD Dec/07 

 

88. [If special circumstances make it impracticable for the Minister to 

receive recommendations from the Joint Fisheries Committee, the 

Minister:  

(a) may make the decision or take the action that the Minister 

considers necessary, without receiving recommendations from the 

Joint Fisheries Committee; and 

(b) will provide written reasons to the Joint Fisheries Committee, as 

soon as practicable, of the special circumstances and the decision 

made or action taken.] 

BC to review Dec/07 89. Prior to the Final Agreement, {TFN} First Nations and British Columbia 
will negotiate and attempt to reach agreement on a management process 
for any Fish species for which an Allocation has been set. 

CA concern that this is a 

CA/BC relations issue, not 

treaty issue.  Dec/07 

90. The Parties agree that any transfer of responsibility between Canada and 
British Columbia in regard to fishery matters will be bound by the terms 
of the Final Agreement, including for greater certainty, the Joint Fisheries 
Management Committee provisions. 

 FISHERIES OPERATIONAL GUIDELINES  

CA/TFN Legal review 

Dec/07 

 

91. [Prior to/As of] the Effective Date the Parties will prepare the {TFN} 

First Nation Fisheries Operational Guidelines [document] that sets 

out the operational principles, procedures and guidelines to assist the 

Parties to implement this chapter.  

AP CA, BC, Ks, Km, ___ 

Nov/07 

92. The Parties will update and maintain the {TFN} First Nation 

Fisheries Operational Guidelines document as required. 

TFN to review CA 

proposed Nov/07 

93. The {TFN} First Nation Fisheries Operational Guidelines will not create 

legal obligations. 
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CA is reviewing this section 

and may propose new 

language Nov/07 

REGIONAL FISHERIES COMMITTEE    

AP ___ ___ Ks, Km 94. Where a regional fisheries committee is proposed or established for 

aboriginal fisheries in an area that includes all or part of the {TFN} 

First Nation Fishing Area and that committee has functions and 

activities similar to those of the Joint Fisheries Committee, the 

Parties will determine which functions or activities of the Joint 

Fisheries Committee can be addressed more effectively by a regional 

fisheries committee, and will discuss the mechanism for participation 

by {TFN} First Nation in the regional fisheries committee. 

AP ___ ___ Ks, Km 95. Where the Parties agree that one or more of the functions or 

activities of the Joint Fisheries Committee can be addressed more 

effectively by a regional fisheries committee, any Party may request 

that a function or activity of the Joint Fisheries Committee may be 

performed by the regional fisheries committee. 

AP ___ ___ Ks, Km 96. Where the Parties agree that a function or activity of the Joint 

Fisheries Committee will be carried out by a regional fisheries 

committee:  

(a) the Parties will update the {TFN} First Nation Fisheries 

Operational Guidelines document, as required, to reflect the change; 

and  

(b) a reference in this Agreement to the Joint Fisheries Committee will 

be read as a reference to the regional fisheries committee for that 

function or activity. 

AP ___ ___ Ks, Km 97. Where a regional fisheries committee performs a function or activity 

of the Joint Fisheries Committee:  

(a) upon agreement of the Parties,  a function or activity that is not 

effectively addressed or efficiently coordinated by the regional 

fisheries committee may be resumed by the Joint Fisheries 

Committee; and  

(b) the Parties will update the {TFN} First Nation Fisheries 

Operational Guidelines document, as required, to reflect the change. 

AP ___ ___ Ks, Km 98. If a regional fisheries committee is terminated and is not replaced by 

another process, the Joint Fisheries Committee will resume its 

original functions or activities. 

AP ___ ___ Ks, Km 99. The Parties will, from time to time, review and discuss the 

effectiveness of the Joint Fisheries Committee and the regional 
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fisheries committee that carries out a function or activity of the Joint 

Fisheries Committee. 
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CA is reviewing this section 

and may propose new 

language Nov/07 

PUBLIC FISHERIES MANAGEMENT ADVISORY PROCESS    

AP ___ ___ Ks, Km  100. Where Canada or British Columbia proposes to establish a public 

fisheries management advisory process for an area of the Skeena 

River watershed that includes any part of the {TFN} First Nation 

Fishing Area Canada or British Columbia will Consult with {TFN} 

First Nation in developing that public fisheries management advisory 

process and, will provide for participation, if agreed to, by the {TFN} 
First Nation. 

 ENFORCEMENT  

AP CA, BC, Ks, Km, ___ 

Nov/07 

101. The Parties may negotiate agreements in respect of the enforcement 

of Federal and Provincial Laws and {TFN} First Nation Laws in 

respect of fisheries.  

AP CA, BC, Ks, Km, ___ 

Nov/07 

102. {TFN} First Nation may authorize individuals to enforce any {TFN} 

First Nation laws made under paragraphs of this chapter throughout 

the {TFN} First Nation Fishing Area. 

AP CA, ___, Ks, Km, ___ 

Nov/07 TFN to consider 

separating federal 

enforcement issues from 

provincial issues. CA legal 

review, BC: PD [ ] end of 

clause.  Nov/07 

103. {TFN} First Nation Laws made under this chapter may be enforced 

by persons authorized to enforce, in British Columbia, Federal Law, 

Provincial Law or {TFN} First Nation Law, [provided that an 
agreement has been negotiated pursuant to clause 101]. 

AP CA, BC, Ks, Km, ___ 

Nov/07 

104. The Final Agreement may address other enforcement issues in 

respect of {TFN} First Nation fisheries. 

 STEWARDSHIP AND ENHANCEMENT 

AP CA, BC, Ks, Km, ___ 

Nov/07 

105. In accordance with Federal and Provincial Law, {TFN} First Nation 

may conduct Enhancement Initiatives and Stewardship Activities in 

{TFN} First Nation Territory. 

AP CA, BC, Ks, Km, ___ 

Nov/07 

106. Canada and {TFN} First Nation may negotiate agreements in respect 

of {TFN} First Nation activities related to Enhancement Initiatives 

and Stewardship Activities. 

Discuss at a future date in 107. The Parties may enter into agreements concerning the harvest of 
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FTWG meeting. Dec/07 

 

surpluses of a species of salmon in the terminal area that result from 

an approved enhancement initiative in which the {TFN} First Nation 

invested.  One of the factors that the Minister will take into account 

concerning the agreement is the amount of the investment that the 

{TFN} First Nation has made in the approved enhancement facility. 

Discuss at a future date in 

FTWG meeting. Dec/07 

108. Prior to Final Agreement the Parties will develop a method to 

calculate the proportion of the {TFN} First Nation contribution to 

the enhancement initiative. 

Discuss at a future date in 

FTWG meeting. Dec/07 

109. {TFN} First Nation may develop a {TFN} First Nation multi-year 

plan that describes activities that {TFN} First Nation might propose 

to Canada or British Columbia related to Enhancement Initiatives, 

stock assessment, enforcement and environmental protection for the 

{TFN} First Nation Fishing Area. 

Discuss at a future date in 

FTWG meeting. Dec/07 

110. At the request of the TFN, Canada and the {TFN} First Nation will 

negotiate and attempt to reach agreement respecting Enhancement 

Initiatives, catch monitoring, stock assessment, co-operative 

enforcement activities, and other management activities in the {TFN} 

First Nation Fishing Area. 

Discuss at a future date in 

FTWG meeting. Dec/07 

111. Where {TFN} First Nation proposes activities to Canada or British 

Columbia related to Enhancement Initiatives, stock assessment, 

enforcement and environmental protection for the watershed, {TFN} 

First Nation may/will take into account the {TFN} First Nation multi-

year plan and any recommendations of the Joint Fisheries 

Committee. 

CA/BC to review section 

Dec/07 

{TFN} FIRST NATIONS FISHERIES FUND  

AP ___ ___ Ks, Km 112. On the Effective Date, Canada will pay to {TFN} First Nation ____ 
dollars ($_______) to establish a {TFN} First Nation Fisheries Fund. 

AP ___ ___ Ks, Km 113. The {TFN} First Nation Fisheries Fund may be used for:  

(a) promoting the conservation and protection of Fish and Aquatic Plants 
and Fish habitat in {TFN} First Nation Fishing Area;  

(b) facilitating the sustainable management of Fish and Fish habitat in 
{TFN} First Nation Fishing Area; and  

(c) promoting and supporting participation by {TFN} First Nation in the 
stewardship of Fish and Fish habitat in {TFN} First Nation Fishing Area. 

AP ___ ___ Ks, Km 114. In pursuing the uses of the {TFN} First Nation Fisheries Fund, {TFN} 
First Nation may seek and consider recommendations from the Joint 
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Fisheries Committee. 
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 MARINE PROTECTED AREAS    

AP CA, BC, Ks, Km, ___ 

Nov/07 

115. Canada will Consult with {TFN} First Nation when Canada proposes 

to establish, terminate, or change the boundaries of a Marine 

Protected Area that is wholly or partially within {TFN} First Nation 

Fishing Area. 

AP CA, BC, Ks, Km, ___ 

Nov/07 

116. {TFN} First Nation may recommend in writing that Canada 

establish, terminate or change the boundaries of a Marine Protected 

Area that is wholly or partially within {TFN} First Nation Fishing 

Area. 

AP CA, BC, Ks, Km, ___ 

Nov/07 

117. Where {TFN} First Nation makes a written recommendation under 

clause 116 to establish, terminate or change the boundaries of a 

Marine Protected Area that is wholly or partially within {TFN} First 

Nation Fishing Area, Canada will review the recommendation and 

provide a written response. 

 ECONOMIC OPPORTUNITIES  

BC to review Nov/07 118. On the Effective Date, Canada, British Columbia and {TFN} First 

Nation will enter into a {TFN} First Nation Harvest Agreement.  

 

AP CA, BC, Ks, Km, ___ 

Nov/07 

119. For greater certainty, as provided for under clause 107 of the 

General Provisions chapter, a {TFN} First Nation Harvest 

Agreement:  

(a) will not be the Final Agreement; and  

(b) will not be a treaty or land claims agreement and will  not create, 

recognize or affirm aboriginal or treaty rights within the meaning of 

sections 25 and 35 of the Constitution Act, 1982. 

CA to review Nov/07 120. A Party may terminate a {TFN} First Nation Harvest Agreement and 

if Canada terminates the Harvest Agreement, Canada will 

compensate the {TFN} First Nation in accordance with the terms of 

that agreement.  

CA propose leaving for FA 

negotiations Nov/07 

121. For purposes of increasing the commercial fishing capacity of {TFN} 

First Nation, on the Effective Date, Canada will provide to {TFN} 

First Nation amounts, to be paid in accordance with clause 1 of the 

Capital Transfer and Negotiation Loan Repayment chapter, to 

establish a {TFN} First Nation Commercial Fish Fund. 
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CA propose leaving for FA 

negotiations Nov/07 

122. For greater certainty, the commercial fishing capacity acquired with 

the use of the funds from the First Nation Commercial Fish Fund, 

may be added to the Harvest Agreement.  

 NEW EMERGING COMMERCIAL FISHERIES  

AP CA, BC, Ks, Km, ___ 

Nov/07 

123. Where the Minister proposes to establish a new emerging 

commercial fishery the Minister will consult with the {TFN} First 

Nation on the proposal to establish the fishery and will Consult with 

{TFN} First Nation on a process for participants to enter the fishery 

and for how the fishery should be allocated among participants.  

 AQUACULTURE  

AP CA, BC, Ks, Km, ___ 

Dec/07 

124. Prior to the Final Agreement, the appropriate Parties will negotiate 

shellfish aquaculture tenures including deepwater shellfish tenures.  

  OCEAN RANCHING 

CA PD –discuss in FTWG 

Dec/07 

125. [Prior to the Final Agreement the Parties will address the issue of {TFN} 
First Nation participation in Ocean Ranching.] 
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